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Topics

 New law on penalties and liquidated damages

 Good faith / endeavours clauses – what do they mean

 New guidance on contractual interpretation – don’t expect rescuing from bad 
drafting
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Penalties
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The old position – the Dunlop principles

 A clause in a contract which provides for a fixed or pre-determined amount to be 
payable on breach of contract as liquidated damages

 In order to be enforceable: 
– must be a genuine pre-estimate of loss
– must not be to deter breach
– other commercial reasons may also justify the clause 

 Was the sum “extravagant and unconscionable … in comparison to the greatest 
amount that could conceivably be proved to have followed from breach”
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The Dunlop decision

Dunlop • Manufacturer
• Sets list price at ₤4.10

A Pellant
Ltd

• Trade purchaser
• Dunlop’s agent

New 
Garage

• Retail sales
• Sells tyre at ₤3.12

NG had to pay fee of ₤5 
for selling < list price
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The new rule in England and Wales

 ParkingEye Limited v Beavis and Cavendish Square Holding BV v Talal El 
Makdessi [2015] UKSC 67

 New test: “whether the impugned provision is a secondary obligation which 
imposes a detriment on the contract breaker out of all proportion to any 
legitimate interest of the innocent party in the enforcement of the primary 
obligation”

 Supreme Court decision 
– confirmed existing law that it applies not only to payments but to obligations 

to transfer assets for nil / undervalue 
– emphasized the importance of commercial justification
– a penalty provision is unenforceable (not able to be scaled down)
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New test: When is the provision penal?

Is it a primary or 
secondary obligation?

Is the detriment on the contract 
breaker out of all proportion to the 

legitimate interest of the other party?

Primary Secondary

No

Yes

NOT 
PENAL

PENAL 
Unenforceable
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New test: Legitimate interest

 Lord Neuberger and Lord Sumption: 
“In a negotiated contract between properly advised parties of comparable 
bargaining power, the strong initial presumption must be that the parties 
themselves are the best judges of what is legitimate in a provision dealing with 
the consequences of breach”

 Straightforward damages case: 
– the innocent party’s interest is in compensation
– apply traditional test: is it a genuine pre-estimate of loss?

 The innocent party may have other legitimate interests in the performance of 
the defaulter’s obligations beyond compensation → commercial justification
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Comparative position with Singapore / HK / Australia

Jurisdiction When does it apply? When is a clause a 
penalty?

Commercial 
justification?

England and 
Wales

To secondary obligations 
that arise out of a breach 
of contract

Out of all proportion to 
any legitimate interest

Yes

Singapore Secondary obligations Extravagant or 
unconscionable in 
comparison with the 
greatest loss (Dunlop)

Mixed 
authority

Hong Kong Secondary obligations As above - Dunlop ? Likely
Australia Applies to collateral 

stipulations to secure 
performance that arise 
on breach or the 
happening of an event

Out of all proportion to 
the legitimate interest 
in the performance of 
the contract

Yes



© Simmons & Simmons LLP 2016. Simmons & Simmons is an international legal practice carried on by Simmons & Simmons LLP and its affiliated partnerships and other entities.

9 / B_LIVE_APAC1:2197604v2

Penalties – key cases for reference
England and Wales
 Dunlop Pneumatic Tyre Co v New Garage and Motor Co [1915] AC 79

 ParkingEye Limited v Beavis and Cavendish Square Holding BV v Talal El 
Makdessi [2015] UKSC 67

Singapore

 Hong Leong Finance Ltd v Tan Gin Huay [1999] 1 SLR(R) 755

 Xia Zhengyuan v Geng Changqing [2015] SGCA 22

Hong Kong

 Brio Electronic Commerce Limited v Tradelink Electronic Commerce Limited 
[2016] HKCA 164

Australia

 Andrews v ANZ [2012] HCA 30; Paciocco v ANZ [2016] HCA 28
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Application in practice
Questions to ask
 Under what circumstances is the fee payable? 

 Is it payable upon breach or upon an event?
– Edgeworth Capital v Ramblas Investments [2016] 

EWCA Civ 412
– Fee was the remuneration payable for providing 

the finance and became payable on the happening of 
a specified event

– Accordingly, did not fall foul of the rules against 
penalties

“It would be perverse if 
[the borrower] was 
somehow placed in a 
more advantageous 
position by breaching 
rather than 
performing…”

 Is it a fee for an additional accommodation? E.g. extension of credit

 Is it protecting a legitimate business interest[ or intended as a deterrent]? 
– Is it a genuine pre-estimate of damage?
– Other commercial interests? E.g. increased credit risk
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Application in practice (cont)

Drafting tips

 Statement of acknowledgement

 exclusive remedy clauses                
 savings provision

“The Parties hereby accept and understand 
that the liquidated damages protect the 

Company’s legitimate business interests and 
that the rate of liquidated damages to be 

applied is a reasonable one in all the 
circumstances[ and represents a genuine pre-
estimate of Company’s probable loss](and is 

not a penalty).”

“Payment of Late Substantial Completion Damages by Contractor shall constitute 
Contractor's sole and exclusive liability and Owner's sole and exclusive remedy for 
Contractor's unexcused failure to achieve Substantial Completion by the Guaranteed 
Substantial Completion Date.”

“If the obligation to pay Late Substantial Completion Damages is found for any reason 
to be void, invalid or otherwise inoperative so as to disentitle Owner from claiming 
such damages, Owner shall be entitled to claim against Contractor for damages at law 
resulting from Contractor's failure to achieve Substantial Completion by the 
Guaranteed Substantial Completion Date…”
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Good faith and endeavours 
clauses
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Parties free to pursue 
their own self-
interest… principle of 
individualism 

good faith is inherently 
repugnant to the 

adversarial position of 
parties in negotiations

Walford v Miles  
Shaker v Vistajet

“A thread runs through 
our contract law that 
effect must be given to 
the reasonable 
expectations of honest 
men”                     
Lord Steyn, LQR 
1997

Duty of rationality  - a
contractual discretion 
must be exercised in 

good faith and not 
arbitrarily or capriciously

“adhere to the spirit of the 
contract, to observe 

reasonable commercial 
standards of fair dealing, to 

be faithful to the agreed 
common purpose, and to act 
consistently with the justified 

expectations of [the other 
party]”                               

CPC Group v Qatari Diar
Real Estate Investment 

Courts will not 
distinguish between 
degrees of good faith 

such as “utmost 
good faith” or 

“absolute good faith” 
understand

Good faith
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Endeavours clauses

Best Endeavours

All reasonable 
endeavours

Reasonable 
endeavours

Are 
these 
the 

same?
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Endeavours clauses – spell it out

 Identify clearly the object of the endeavours clause 

 What are the minimum steps the party needs to take?

 Does the party need to report progress / difficulties?

 Should there be a time limit on the obligation?

 Is there a limit on how much the party is required to spend? 

 Specify steps that the party is not obliged to take eg start litigation

 Specify whether the party can consider its own commercial interests

 Record steps taken to comply 
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New guidance on contractual 
interpretation
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Implication of terms

Marks and Spencer Plc v BNP Paribas Securities [2015] UKSC 72

 Marks and Spencer (tenant) paid rent in advance each quarter: paid rent from 
25 December 2011 to 25 March 2012

 Tenant exercised its break clause – lease determined on 24 January 2012

 Was it entitled to be refunded the rent from 24 January to 25 March 2012?

 No express provision in the lease
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Implication of terms: it must be necessary

Restrictive traditional test restated

 It must be reasonable and equitable

 It must be necessary to give business efficacy to 
the contract, so that no term will be implied if the 
contract is effective without it

 It must be so obvious that ‘it goes without saying’

 It must be capable of clear expression

 It must not contradict any express term of the 
contract

You need to “ask 
whether it is 
necessary to do 
so in order to 
make the 
contract work”

“A term should 
only be implied if, 
without the term, 
the contract 
would lack 
commercial or 
practical 
coherence.”
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Contractual interpretation: Arnold v Britton 

 Clause 3(2) of a holiday chalet lease required the lessee to pay a service 
charge as follows: 
“in addition to the said rent a proportionate part of the expenses and outgoings 
incurred by the Lessor in the repair maintenance renewal and the provision of 
services hereinafter set out the yearly sum of Ninety Pounds and value added 
tax (if any) for the first year of the term hereby granted increasing thereafter 
by Ten Pounds per Hundred for every subsequent year or part thereof”.

 Landlord’s interpretation: by 2072 each tenant would be paying a service charge 
of over £550,000 per annum
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The cottages
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The approach to contractual interpretation restated

 Most important: What is the natural and ordinary meaning?

 Look at the contract as a whole – take into consideration other relevant 
provisions of the agreement 

 Consider the overall purpose of the disputed clause and the agreement 

 The court can look at facts and circumstances known or assumed by the parties 
at the time that the document was executed 

 Commercial common sense can be applied – but within reason

 Objective not subjective interpretation
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Arnold v Britton

“… while commercial common sense is a very important factor 
to take into account when interpreting a contract, a court 
should be very slow to reject the natural meaning of a 
provision as correct simply because it appears to be a very 
imprudent term for one of the parties to have agreed, even 
ignoring the benefit of wisdom of hindsight.” (Neuberger LJ)
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Managing the risks

 Simple language

 Clause structure (e.g. split out sub-clauses)

 Think through how it would apply to different scenarios – is something missing

 Avoid “for the avoidance of doubt” clarification

 Use recitals

 Avoid hurried last minute changes

 Check amendments are consistent with contract as a whole

 Take care when copying over text from other contracts

 E.g. contract administration bibles
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Questions?
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Contact us

T +65 6831 5635
E amanda.lees@simmons-
simmons.com

Bree Miechel, Of Counsel, Singapore

Bree is a specialist projects lawyer and leads the infrastructure practice for
Simmons & Simmons in South East Asia. She advises sponsors, lenders,
government authorities and contractors on conventional and renewable
power, energy efficiency, water and waste, oil and gas, transport and social
infrastructure projects worldwide. Bree has previously worked in Simmons &
Simmons’ Hong Kong, Beijing and Abu Dhabi offices. She speaks
conversational Mandarin and Japanese and has completed a Masters of
Corporate and Financial Law with Distinction at Hong Kong University. Bree
has written extensively on energy and construction law matters.

T +65 6831 5627
E bree.miechel@simmons-
simmons.com

Amanda Lees, Of Counsel, Singapore

Amanda specialises in cross border dispute resolution through international
arbitration and complex multi-forum litigation. Amanda has acted in a broad
range of commercial disputes in Asia and Australia, including commodity, joint
venture, contract, technology licensing, employment, professional negligence,
construction, bank fraud and insurance/ reinsurance coverage disputes.
Amanda is currently acting for a South-East Asian government in a bilateral
investment treaty dispute over mining licences. Amanda also sits as an
arbitrator.
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